§710.407

(iii) Relocations of railroads or utili-
ties for which reimbursement is
claimed under 23 CFR part 140, sub-
parts E and H.

(iv) Bikeways and pedestrian walk-
ways as covered in 23 CFR part 652.

(b) A STD may grant rights for tem-
porary or permanent occupancy or use
of Interstate system airspace if the
STD has acquired sufficient legal right,
title, and interest in the right-of-way
of a federally assisted highway to per-
mit the use of certain airspace for non-
highway purposes; and where such air-
space is not required presently or in
the foreseeable future for the safe and
proper operation and maintenance of
the highway facility. The STD must
obtain prior FHWA approval, except for
paragraph (c) of this section.

(c) An STD may make lands and
rights-of-way available without charge
to a publicly owned mass transit au-
thority for public transit purposes
whenever the public interest will be
served, and where this can be accom-
plished without impairing automotive
safety or future highway improvements

(d) An individual, company, organiza-
tion, or public agency desiring to use
airspace shall submit a written request
to the STD. If the STD recommends ap-
proval, it shall forward an application
together with its recommendation and
any necessary supplemental informa-
tion including the proposed airspace
agreement to the FHWA. The submis-
sion shall affirmatively provide for ad-
herence to all policy requirements con-
tained in this subpart and conform to
the provisions in the FHWA’s Airspace
Guidelines at: htip:/www.fhwa.dot.gov/
realestate/index.htm.

§710.407 Leasing.

(a) Leasing of real property acquired
with title 23 of the United States Code,
funds shall be covered by an agreement
between the STD and lessee which con-
tains provisions to insure the safety
and integrity of the federally funded
facility. It shall also include provisions
governing lease revocation, removal of
improvements at no cost to the FHWA,
adequate insurance to hold the State
and the FHWA harmless, non-
discrimination, access by the STD and
the FHWA for inspection, maintenance,
and reconstruction of the facility.
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(b) Where a proposed use requires
changes in the existing transportation
facility, such changes shall be provided
without cost to Federal funds unless
otherwise specifically agreed to by the
STD and the FHWA.

(c) Proposed uses of real property
shall conform to the current design
standards and safety criteria of the
Federal Highway Administration for
the functional classification of the
highway facility in which the property
is located.

§710.409 Disposals.

(a) Real property interests deter-
mined to be excess to transportation
needs may be sold or conveyed to a
public entity or to a private party in
accordance with §710.403(d).

(b) Federal, State, and local agencies
shall be afforded the opportunity to ac-
quire real property interests considered
for disposal when such real property in-
terests have potential use for parks,
conservation, recreation, or related
purposes, and when such a transfer is
allowed by State law. When this poten-
tial exists, the STD shall notify the ap-
propriate resource agencies of its in-
tentions to dispose of the real property
interests. The notifications can be ac-
complished by placing the appropriate
agencies on the States’ disposal notifi-
cation listing.

(c) Real property interests may be re-
tained by the STD to restore, preserve,
or improve the scenic beauty and envi-
ronmental quality adjacent to the
transportation facility.

(d) Where the transfer of properties
to other agencies at less than fair mar-
ket value for continued public use is
clearly justified as in the public inter-
est and approved by the FHWA, the
deed shall provide for reversion of the
property for failure to continue public
ownership and use. Where property is
sold at fair market value no reversion
clause is required. Disposal actions de-
scribed in 23 CFR 710.403(d)(1) for less
than fair market value require a public
interest determination and FHWA ap-
proval, consistent with that section.

[64 FR 71290, Dec. 21, 1999, as amended at 67
FR 12863, Mar. 20, 2002]
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